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Qpi nion by Sims, Admi nistrative Trademark Judge:

Lidl Stiftung & Co. KG (applicant), a German
corporation, has appealed fromthe final refusal of the
Trademar k Exam ning Attorney to register the mark
STEAKCOUNTRY for “neat, frozen neat; neat products nanely
roast, burgers, mnced neat beef, neatballs, neat sal ad,
al so deep frozen; prepared neals consisting primarily of
neat wth the addition of vegetable, farinaceous pastes,

pot at oes, and/or rice,” in Cass 29; and “prepared neal s
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consisting essentially of vegetables, farinaceous pastes,
pot at oes and/or rice; with the addition of neat and al so
deep frozen,” in Oass 30.1

The Exam ning Attorney has refused registration under
Section 2(d) of the Act, 15 USC 81052(d), on the basis of
two registrations owed by Posh Foods, L.L.C. for the nmark
STEAKOQUNTRY in typed formas well as in stylized lettering,
both for restaurant services (Registration No. 2,332,533,

i ssued March 21, 2000; and Registration No. 2,338, 356,

i ssued April 4, 2000). Applicant and the Exam ning
Attorney have submtted briefs, but no oral hearing was
r equest ed. ?

The Exam ning Attorney argues that confusion of the
marks is |ikely because the only difference in the marks is
that applicant’s nmark contains an additional “C', but that
the marks are otherwi se very simlar in comrercial
i npression and identical in pronunciation. The Exam ning
Attorney argues that consuners will likely not notice the
m nor difference in the marks, and that, in any event, the
average purchaser normally retains a general, rather than a

specific, inpression of a trademark. Al so, the Exam ning

1 Application Serial No. 76297319, filed August 9, 2001, based
on Section 44(e) of the Act, on Gernan Registration No. 396 07
363, issued April 29, 1996.

2 Exhibits submitted with applicant’s brief for the first tine
are excluded as untinely. See Trademark Rule 2.142(d).
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Attorney argues that the goods and services of applicant
and registrant are related. |In support of the refusal, the
Exam ning Attorney has submtted nunerous third-party

regi strations for such marks as MASSA for grilled

sandwi ches, prepared entrees and restaurant services (Reg.
No. 2,533,825, issued Jan. 29, 2002); GRANDVA LEE S BAKERY
& RESTAURANT and design for such goods as soups, sal ads,
neat, fish, poultry, vegetable and pasta entrees, as well
as restaurant services including carry-out services (Reg.
No. 2,422,446, issued Jan. 23, 2001); ROBERTO S for Mexican
entrees and restaurant services (Reg. No. 1,826,505, issued
March 15, 1994, renewed); AMERI CAN CAFE for such goods as
sandwi ches and pasta, neat, seafood, poultry and vegetabl e
entrees as well as restaurant services (Reg. No. 1, 329, 876,
i ssued April 9, 1985, Section 8 accepted); Island Gill and
design for neat, fish, poultry and cooked vegetabl es as
wel | as restaurant services including carry-out services
(Reg. No. 2,585,892, issued June 25, 2002); and Friendly’'s
(stylized) for such prepared foods as neat, fish and
poultry as well as restaurant and carry-out services (Reg.
No. 1,595,593, issued May 8, 1990, renewed). Wiile the
Exam ni ng Attorney concedes that there is no per se rule
concerning finding |ikelihood of confusion in cases

involving simlar marks for food itens and for restaurant
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services, the Exam ning Attorney contends that it is
reasonabl e for purchasers to expect both food products and
restaurant services to enanate froma single entity. 1In
this regard, the Exam ning Attorney contends that it would
not be uncomon for restaurants to market their nmenu itens
under the same mark as the restaurant. Al so, restaurant
diners will undoubtedly purchase food products such as neat
products in grocery stores. Furthernore, because the
identification of registrant’s restaurant services is not
limted, one nay presune that those restaurant services
include all normal itens of food that are featured in
restaurants. The Exam ning Attorney al so argues that
purchasers of applicant’s food itenms and registrant’s
restaurant services would be ordinary nenbers of the
general public, and that these goods and services may be
relatively inexpensive. Accordingly, the Exam ning
Attorney maintains that purchasers famliar with
regi strant’s STEAKOUNTRY restaurant services would assune
t hat STEAKCOUNTRY prepared food products are frozen or
prepackaged food itens fromthe sanme source as the
restaurant services. The Exam ning Attorney al so asks us
to resolve any doubt in favor of the prior registrant.

The Exam ning Attorney has cited such cases as In re

Appetito Provisions Co., Inc., 3 USP@d 1553 (TTAB
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1987) (involving Italian sausages and restaurant services)
and In re Best Western Fam |y Steak House, Inc., 222 USPQ
827 (TTAB 1987) (i nvolving frankfurters and bol ogna and
restaurant services).

Appl icant, on the other hand, argues that confusion is
unli kely because “STEAK’ is a weak and commonly used word
in connection with a wide variety of goods and servi ces,
and that purchasers are not likely to believe that al
products which use this word in the mark conme fromthe sane
source. Applicant also points to the mnor differences in
the marks as being sufficient to avoid |ikelihood of
confusion. Applicant also argues that its goods and
registrant’s services are distinct and are offered in
di fferent channels of trade because applicant sells its
pr epackaged food products only in its own di scount retai
food stores whereas, according to information fromthe
Internet, registrant offers only all-you-can-eat buffet
restaurant services. These goods and services, applicant
argues, are not marketed in such a way that they woul d be
encountered by the sane purchaser. Applicant contends that
the third-party registrations are not significant because
they do not relate to all-you-can-eat buffet restaurant
services on the one hand and di scount retail prepackaged

food products on the other. Applicant al so contends that
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the percentage of restaurants that also offer their
products in grocery stores is relatively small and
insignificant, and that there is no evidence in this case
that registrant is likely to bridge the gap and offer the
food it serves in the retail or discount retail food

mar ket. Applicant also notes that sone of the third-party
regi strations involve fast food or “express-type”
restaurant services.

In sum applicant argues that the ordinary, prudent
purchaser will not m stakenly assunme that applicant’s
STEAKCOUNTRY goods originate with registrant’ s STEAKOUNTRY
restaurant.

Qur determ nation of |ikelihood of confusion under
Section 2(d) of the Act is based on an analysis of all of
the probative facts in evidence that are relevant to the
factors bearing on the likelihood of confusion issue. See
In re Majestic Distilling Co., Inc., 315 F.3d 1311, 65
USPQ2d 1201 (Fed. Cir. 2003); and In re E.I. du Pont de
Nenmours and Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).
Two key considerations are the marks and t he goods or
services. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundanent al

i nqui ry mandated by [Section] 2(d) goes to the cunul ative
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effect of differences in the essential characteristics of
t he goods and differences in the marks.”).

Wth respect to the marks STEAKCOUNTRY and
STEAKOQUNTRY, we agree with the Exam ning Attorney that
those marks are substantially identical in sound,
appear ance and neani ng or connotation. Although we can
take judicial notice that “steak” nmay be a relatively
comonly used termin the food and restaurant business, the
mar ks here include the equally, if not nore prom nent, word
“KOUNTRY” or “COUNTRY.” If these nearly identical marks
were used in connection with related goods and servi ces,
confusion woul d be likely.

Concerni ng applicant’s neat products and prepared
neal s and registrant’s restaurant services, as the
Exam ni ng Attorney has argued, we nust analyze this case on
the basis of the goods and services set forth in
applicant’s application and in registrant’s registrations.
Because there are no limtations in the respective
application and registrations relating to the channels of
trade or classes of purchasers, we nust presune that
applicant’s goods and registrant’s services enconpass al
goods and services of the type described, and that they
nove in all normal channels of trade to all potenti al

custoners. See Canadi an | nperial Bank of Commerce v. Wlls
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Fargo Bank, 811 F.2d 1490, 1 USPR2d 1813 (Fed. Cr. 1987);
and In re El baum 211 USPQ 639, 640 (TTAB 1981). W do not
anal yze this case, therefore, on the basis of the fact that
registrant may offer only all-you-can-eat restaurant
services and that applicant sells its food products only
through its own di scount food stores.

The third-party registrations suggest that the sanme
source nmay offer goods simlar to applicant’s as well as
restaurant services under the sane mark. See In re
Infinity Broadcasting Corp. of Dallas, 60 USPQd 1214, 1218
(TTAB 2001); and In re Al bert Trostel & Sons Co., 29 USPQd
1783 (TTAB1993). Wile the third-party registrations do
not specifically indicate that the |isted food products are
al so sold in grocery stores and supermarkets as well as in
the restaurants, we do agree with the Exam ning Attorney’s
argunent that the public has becone at |east sonewhat
accustonmed to seeing the sanme mark used in connection with
restaurants and in connection wth those sanme restaurants’
food products sold in grocery stores and supermarkets. The
fact that the Exam ning Attorney has not offered any
evidence that this particular registrant is likely to
“bridge the gap” and begin selling its entrees or prepared
meal s in supermarkets is not critical to the outconme of

this case. Such evidence would be very difficult for the
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Exam ning Attorney to produce in any ex parte case. See In
re Pacer Technol ogy, 338 F.3d 1348, 67 USPQ2d 1629 (Fed.
Cir. 2003) and cases cited therein.

We al so observe that applicant’s food products and
registrant’s restaurant services are relatively inexpensive
goods and services which are purchased by the general
public. To the extent that these goods and services are
not purchased with much care, this factor also favors a
finding of likelihood of confusion, especially in view of
the near identity of the marks.

Finally, any doubt with respect to the issue of
| i kel i hood of confusion nust be resolved in favor of the
prior user and registrant. See In re Hyper Shoppes (Ohio)
Inc., 837 F.2d 840, 6 USP@@2d 1025, 1026 (Fed. Cir. 1988);
and In re Martin's Fanous Pastry Shoppe, Inc., 748 F.2d
1565, 223 USPQ 1289 (Fed. Cir. 1984).

Accordi ngly, we conclude that consuners aware of
regi strant’ s STEAKOUNTRY restaurant services who then
encounter applicant’s STEAKCOUNTRY neat products and
prepared neals in food and grocery stores are likely to
believe that applicant’s food products enmanate fromor are
ot herwi se sponsored or produced by the sane source that

provi des the STEAKOUNTRY restaurant services.
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Decision: The refusal of registration under Section

2(d) is affirmed.
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